
 

 

Independent contractor vs. employee: 
 

If you answer yes to 7 of the 10 question, then independent contractor Yes No 
1. The individual must either have or have applied for a Federal Employer Identification 
Number (FEIN). 

  

2. The individual must have filed federal self-employment or business tax returns in the 
previous year based on the type of service they’re providing to the employing unit or, in 
the case of a new business, in the year in which such services were first performed. 

  

3. The individual must maintain a separate business with his/her own office, equipment, 
materials and other facilities. Does the worker have what is needed or essential to do 
their job or are essentials provided by the employing unit? Consider the type of business 
when determining what business assets are reasonable to expect the individual to have. 
For instance, it would be reasonable to expect that a machinist would have tools and 
equipment and a facility other than his/her home from which to work. It would not be as 
likely that a computer consultant would have a facility other than an office in his/her 
home but a computer, modem, and fax would be essential. 

  

4. The individual must operate under contracts to perform specific services for specific 
amounts of money and under which the individual controls the means and method of 
performing the services. An agreement between the worker and the employing unit is a 
contract, whether that agreement is oral, written, or limited to the practices followed. An 
employing unit may direct what should be done by an independent contractor, but the 
individual should determine how to accomplish the job. 

  

5. The individual should incur the main expenses related to the services being 
performed. If expenses are reimbursed by the employing unit, it is unlikely that the 
individual will meet this criterion 

  

6. The individual is responsible for the satisfactory completion of the services and is 
liable for failure to satisfactorily complete the services. If rework is necessary, will the 
worker be required to perform the work at no additional cost to the employing unit? If 
the work is not completed according to contract, can the employing unit sue for breach 
of contract? An independent contractor is most likely responsible for completing the job 
to the satisfaction of the employing unit. 

  

7. The individual receives compensation for services performed on a commission or per 
job or competitive bid basis and not on any other basis.  An individual paid strictly by 
the hour would not meet this requirement unless the hourly rate is part of a bid or per job 
agreement. 

  

8. The individual must be able to realize a profit or suffer a loss under contracts to 
perform services. If the worker has expenses that may exceed income, this criterion 
would be met. This would be true, for example, if an individual underbid and material 
costs exceeded money received for the job 

  

9. The individual has recurring business liabilities or obligations. If the worker has 
liabilities that continue whether or not he/she has customers, this item would be met. 
Some examples of liabilities are lease payments, insurance, advertising, professional 
fees, rent, and interest. 

  

10. The success or failure of the individual’s business depends on the relationship of 
business receipts to expenditures. If success or failure of the worker’s business depends 
on something else, such as a single source supplier or a single employing unit’s sales 
license, this requirement is not met. 

  

 


